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IN THE COURT OF ASSISTANT SESSIONS JUDGE:UDALGURI, ASSAM 

SESSIONS-32/2017 

u/s- 376 IPC 

THE STATE OF ASSAM               -------- Miss ‘S’ (Informant). 

-Vs- 

SRI RAJIB BORAH                     -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr Rajib Sharma                 : Ld Addl. PP for the State. 

(2) Mr H. K Sharma                  : Ld Defence Counsel.  

EVIDENCE RECORDED ON          : 19.06.2017 &25.10.2017. 

ARGUMENTS HEARD ON            : 14.11.2017. 

JUDGMENT DELIVERED ON        : 14.11.2017. 

 

J U D G M E N T 

1.       The brief facts of the case leading to the prosecution of the accused Sri 

Rajib Borah is that on 04.10.2011 one Smti ‘S’ (actual name is withheld in order 

to conceal the identity of alleged rape victim) lodged an ejahar with the O/C 

Panery P.S stating inter alia that on 29.09.2011 the accused, being her relative, 

came to her husband’s house and stayed in her house on that night but at about 

11:30 pm the accused committed rape on her by gagging her mouth with pillow. 

The accused also threatened her to kill by firing if the incident was disclosed to 

anyone. Hence the case. 

2.        On receipt of the ejahar, Panery P.S Case No-40/11, u/s-376 IPC was 

registered against the accused Sri Rajib Borah. Investigation into the case was 

commenced and after completion of due investigation, charge-sheet u/s-376 IPC 

was submitted against the accused Sri Rajib Borah, to face the trial.  
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3.       In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the learned CJM, Udalguri and then the case was transferred 

to this Court for trial. 

4.         When the trial commenced, the accused appeared before the Court to 

face trial. After hearing both the sides and perusing the case record, charges in 

writing u/s-376IPC was framed. On being read over and explained the contents 

of the charges u/s-376IPC, the accused pleaded not guilty and claimed to face 

the trial. 

5.Points for Determination: - After considering the materials on record, I 

have found the following point for determination- 

            Whether on 29.09.2011 at about 11:30 p, accused Sri Rajib Borah 

committed rape on the informant/victim Miss ‘S’ in her house by 

putting clothes on her mouth to prevent her from raising alarm? 

6.       To bring home its charges, the prosecution side examined 3 (three) 

witnesses namely, Sri Dineswar Saikia as PW-1, Smti Rukmini Saikia as PW-2 

and Miss ‘S’(informant/victim) as PW-3.The prosecution side also re-examined 

PW-1 and PW-3. The prosecution side exhibitedtheejahar as Ext-1 and 

Statement of Victim u/s-164 Cr.PC as Ext-2.Considering the nature of evidence 

adduced by the informant/victim (PW-3) and her husband (PW-1) in their re-

examination, the ld Addl. PP prayed for closure of prosecution evidence. I also 

found no reason to proceed with the prosecution evidence on the face of the 

deposition of informant/victim in her re-examination. After the closure of 

prosecution evidence, the accused was examined u/s-313 Cr.P.C, wherein his 

stand was of total denial. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.   To determine the above-mentioned point and to reach a judicial decision on 

the same, let me now adumbrate the evidences on record. 

8.      PW-1Sri Dineswar Saikia who is the husband of the informant/victim 

stated in his deposition that in the year 2011, he was posted at Tinsukia and he 
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was residing there but his wife alongwith his one year child were residing in his 

ancestral home along with other family members. PW-1 further stated that on 

03.10.2011, on reaching his house, he had seen his wife in an unfit state of 

mind and accordingly after taking the dinner, he asked his wife the reasons of 

the same. PW-1 further stated that upon insistence his wife told him that 

accused committed rape on her thrice on the night of 29.09.2011. PW-1 also 

stated that on being asked as to why the accused was allowed to stay during the 

night in her room, his wife told that the accused, being her relative, was allowed 

to stay out of affection. PW-1 further stated that on getting the said information, 

he broke down and then on the next day his wife lodged this case. During Cross 

examination, PW-1 admitted that at the time of the incident, his father, brother, 

brother’s wife, two nephews and one uncle were residing in the house. 

9. PW-2 Smti Rukmini Saikia, who is the mother-in-law of informant/victim, 

stated in her deposition that the incident took place about 5 (five) years ago. 

PW-2 further stated that her son was staying at Doom Dooma, Tinsukia in 

connection with his service and his wife was residing in her house with other 

family members. PW-2 further stated that on the day of the incident the 

accused, who is relative of her son’s wife, visited the house. PW-2 further stated 

that when her son returned from Tinsukia, he brought her to her house from 

Tangla and during the night time, her son told her that the accused Sri Rajib 

Borah had committed rape on his wife Smti Jasnamoni Saikia. During cross 

examination, PW-2 admitted that on the date of the incident she was not in her 

house. PW-2 further admitted that on the date of incident, her other son’s wife 

and nephew were there in the house. PW-2 also stated that her grandson Sri 

Minku Mohan Saikia was also there in the house on that night.  

10.       PW-3 Smti ‘S’ who is the informant/victim, stated in her deposition that 

on 29.09.2011 the accused came to their house. PW-3 stated that she was 

sleeping with her daughter in her room and the accused was sleeping in a 

separate bed. PW-3 further stated that at about 11:30/12:00 on that night, the 

accused came to her bed and committed rape on her three times by pressing 

her mouth with pillow and the accused told her not to divulge the matter to 
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anyone, for which she did not inform about the incident to anyone. PW-3 also 

stated that on 03.10.2011 when her husband returned to the house from 

Tinsukia, she narrated the incident to her husband. On the next day, she lodged 

this case. Prosecution side exhibited the ejahar as Ext-1 and signature of PW-3 

as Ext-1(1). PW-3 also stated that the police produced her before the Court and 

her statement was recorded in the Court. Prosecution side exhibited the 

statement of PW-3 u/s- 164 Cr.P.C as Ext-2and signature of PW-3 as Ext-2(1). 

During cross examination, PW-3 admitted that she did not raise any hue and cry 

when the accused pressed her mouth with pillow. PW-3 also admitted that the 

accused committed rape three times and during the intervening period, she did 

not raise any hue and cry.  

11.    PW-1, the husband of informant/victim, stated during his re-

examination that he and his wife has already deposed in this case on 

19.06.17. PW-1 further stated that there was some misunderstanding due to 

which the case was lodged. PW-1 also stated that the matter has been amicably 

settled between them and as such he has no objection if the accused is 

acquitted.    

12.    PW-3 Smti ‘S’, who is the informant/victim, stated in her re-

examination that on 19.06.2017 she has already deposed before this Court in 

connection with this case. PW-3 further stated that on that day her husband also 

deposed in this case. PW-3 also stated that there was some misunderstanding 

due to which the case was lodged. PW-3 also stated that the matter has been 

amicably settled between them and as such she did not want to proceed with 

this case. During cross examination, PW-3 admitted that she has no objection if 

the accused is acquitted.   

13.     Turning to the evidence of PWs, it can be seen that though the 

informant/victim (PW-3) and her husband (PW-1) initially implicated the accused 

in their depositions but during re-examination, PW-3 stated that there was some 

misunderstanding due to which the case was lodged. PW-3 also stated that the 

matter has been amicably settled between them and as such she did not want to 

proceed with this case. During cross examination, PW-3 admitted that she hasno 
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objection if the accused is acquitted. Even during earlier cross examination, PW-

3 admitted that she did not raise any hue and cry when the accused pressed her 

mouth with pillow. PW-3 also admitted at that time that the accused committed 

rape three times and during the intervening period, she did not raise any hue 

and cry. So such admissions rule out any rape on informant, who was a major 

woman, by the accused. If at all there was any sexual intercourse with the 

informant/victim by the accused, it was out of mutual consent. PW-1, the 

husband of informant/victim, also stated during his re-examination that there 

was some misunderstanding due to which the case was lodged. PW-1 also 

stated that the matter has been amicably settled between them and as such he 

has no objection if the accused is acquitted. So, the depositions of 

informant/victim and her husband during their re-examination have created 

sufficient doubt about the veracity of prosecution case.  

14.      The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On a threadbare assessment and 

appreciation of the evidence on record and in the light of aforesaid discussion, it 

cannot be said with any degree of certainty that the accused committed rape on 

Miss ‘S’. Hence the point in hand is decided against the prosecution. 

15.     On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Rajib Borah beyond reasonable doubt. As such, the 

accused is acquitted of the charge levelled against him. So, the accused be set 

at liberty forthwith. 

16.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Section- 437-A Cr.PC. 
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17.     Given under my hand and seal of this Court on this 14thday of November, 

2017.            

 

                                                                 (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                     Asstt. Sessions Judge, Udalguri, Assam 

 

 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                  : Sri Dineswar Saikia; 

          II) PW-2                                 : Smti Rukmini Saikia & 

         III) PW-3                                 : Smti ‘S’ (informant/victim) 

2.   PROSECUTION EXHIBITS-            

            I) Ext-1                                 : Ejahar& 

           II) Ext-2                                 : Statement of Victim u/s-164 Cr.PC. 

3.    DEFENCE WITNESSES                   : Nil 

4.    COURT WITNESSES/EXHIBITS       : Nil.                      

 

 

                                                        (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                  Asstt. Sessions Judge, Udalguri, Assam 

 


